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Editorial 

Provisional Measure 2186-16 (Brazil 2001), which also 
sought to implement parts of the Convention on 
Biological Diversity but was overwhelmingly criticized 
for discouraging biological and ethnobiological 
research, innovation, and international collaboration 
(da Silva 2015; Escobar 2015). In particular, the new 
law facilitates research and commercialization of 
products by eliminating federal authorization for most 
kinds of research and clearly specifying the quantities, 
beneficiaries, and mechanisms of benefit sharing. In 
fact, it gives a free pass for past irregularities and 
noncompliance with Provisional Measure 2186-16, 
forgiving applicable fines for activities regularized 
within one year. 

Differently than the Provisional Measure 2186-16, 
which required prior federal authorization to conduct 
ethnobiological research, the new law stipulates 
registration through an online system at any time 
before depositing collections, publishing results, or 
commercializing products. Simply completing this 
registration is expected to generate an electronic 
declaration of legal compliance irrespective of 
whether an endeavor actually follows the spirit of the 
law or was duly approved by study communities. In 
other words, compliance will be reduced to an 
administrative act by the interested researcher, 
company, or other party. However, until this registry 
system is designed and implemented along with other 
provisions of the law, it is unknown at this stage 
whether additional protections will be incorporated. 

Benefit sharing, which will be tracked in a 
publicly accessible online system, is to be fixed at 0.1 
to 1% of annual net receipts and deposited in a special 
governmental fund. Exemptions and exceptions are 
contemplated for pre-consumer products, intermedi-
aries, small producers, traditional farmers, and upon 
special request by interested parties for the sake of 
economic competitiveness. Non-monetary benefit 
sharing is also allowed. 

In 1992, 168 countries signed the Convention on 
Biological Diversity, a multilateral treaty addressing 
conservation, sustainable use, and benefit sharing of 
genetic and biodiversity resources. With the exception 
of the United States, all United Nations member 
states, including Brazil, have ratified the treaty. In 
April 2015 Brazil’s legislature passed Law 13123, 
known as the new “Biodiversity Law” (Brazil 2015), 
which came into effect on November 17, 2015 and 
regulates the country’s internal mechanisms for 
complying with the treaty, including measures 
addressing access to genetic resources and related 
traditional knowledge, as well as equitable sharing of 
benefits resulting from their commercial use.  The 
move was applauded by representatives of some 
important public institutions in Brazil as a victory for 
researchers (da Silva 2015) and for Indigenous and 
traditional peoples (Tolentino and Assis 2015). 

Despite receiving praise from some quarters, the 
new law may have been enacted through a process 
marred by major legal oversights, including inade-
quate previous consultation with Indigenous peoples, 
as required by the International Labour Organization 
Convention No. 169 on Indigenous and Tribal 
Peoples (Távora et al. 2015). In fact, Indigenous and 
traditional peoples, with the support of many 
academic societies and international organizations, 
issued a letter of repudiation arguing that they were 
not consulted and their interests were insufficiently 
addressed (Ascom/Consea 2015). Furthermore, since 
its ratification, statutory implementation stalled late 
this year, perhaps in part because the country’s 
Indigenous and traditional peoples boycotted the 
public consultation process. According to Cristiane 
Julião of the Articulation of Indigenous Peoples and 
Organizations of the Northeast, “They brought us 
just to say yes. And we said no” (Diniz 2015).  

In some respects, the new Biodiversity Law seeks 
to improve upon Brazil’s previous biodiversity law, 
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Many will be surprised by the new law’s reach, 
which encompasses all research and use related to 
genetic information (plant, animal, and microbial 
species, among others) encountered anywhere within 
the national territory, continental shelf, territorial sea, 
or exclusive economic zone. This includes, for 
example, such diverse types of studies as taxonomy, 
description of new species, biological inventories, 
ecology, biogeography, and epidemiology (da Silva 
2015). Access to associated traditional knowledge 
covered by the law includes not only original research 
with identifiable peoples and communities, but also 
studies of information originated from 
“unidentifiable” populations or obtained from 
secondary sources, such as publications, inventories, 
films, and other records. Noncompliance with the 
new law is punishable by fines up to R$100,000 and 
R$100,000,000 for individuals and businesses, 
respectively, as well as seizure of collections and 
products. 

In addition to provoking strong negative reac-
tions by a long list of Indigenous organizations, 
passage of the new Biodiversity Law has led to a 
temporary regulatory quagmire. Because Law 13123 
has yet to be implemented by means of specific 
decree but nevertheless already revoked Provisional 
Measure 2186-16, as of the publication of this 
editorial there are no specific guidelines or protocols 
in effect for many aspects of ethnobiological research 
in the country. Consequently, researchers must 
temporarily operate without knowledge of the 
requirements to which they will be subjected regard-
ing prior informed consent, project registration, 
public deposit of findings, and handling of genetic 
material. 

Criticism aside, there appears to be ample 
political will to implement Brazil’s new Biodiversity 
Law. Doing so will take time and may lead to further 
chaos as research, development, and commercializa-
tion continue in the absence of specific statutory 
guidelines. But the real test of the law’s success will be 
after implementation, when it becomes apparent if its 
vast scope and lack of protections of Indigenous and 
traditional peoples’ rights lead to abuses. In the 
meantime, however, researchers can rest assured that 
the former quasi-criminalization of routine academic 
research and fair commercial use in Brazil is now a 
thing of the past. 
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